
 

SETTLEMENT AGREEMENT 
 (NO. C08-00403 JCC) – 1 

 

 THE HONORABLE JOHN C. COUGHENOUR

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 

STANLEY and BETTY PELLETZ, by 
themselves and on behalf of themselves 
and all others similarly situated, 

Plaintiffs, 

v. 

WEYERHAEUSER COMPANY and 
ADVANCED ENVIRONMENTAL 
RECYCLING TECHNOLOGIES, INC., 

Defendants. 

NO. C08-00334 JCC 

 

JOSEPH JAMRUK, STACEY JAMRUK, 
MICHAEL MUSTAC, and GREG 
KNUDTSON, on behalf of themselves and 
all others similarly situated, 

Plaintiffs, 

v. 

ADVANCED ENVIRONMENTAL 
RECYCLING TECHNOLOGIES, INC., a 
Delaware corporation; WEYERHAEUSER 
COMPANY, a Washington corporation, 

Defendants. 

NO. C08-00403 JCC 
 
 

 
 
 
 
 
 

SETTLEMENT AGREEMENT 

 
 

 



 

SETTLEMENT AGREEMENT 
 (NO. C08-00403 JCC) – 2 

 

WHEREAS Plaintiffs in this Action have purchased ChoiceDek decking and railing 

products installed on each of their homes and manufactured by defendant Advanced 

Environmental Recycling Technologies, Inc. and distributed by Weyerhaeuser Company; 

WHEREAS Plaintiffs in this action have alleged that this product has experienced mold 

and mildew spotting and fungal growth and assert various claims and causes of action against 

Defendants relating to these allegations on behalf of themselves and a class they seek to 

represent; 

WHEREAS Defendants and each of them have denied, and continue to deny, each and 

every allegation and claim by Plaintiffs and all claims of wrongdoing or liability that have been 

or could have been asserted in this action or related to this Action; 

WHEREAS Defendants and each of them have agreed to enter into the Settlement 

Agreement without in any way acknowledging any fault or liability in order to put to rest all 

controversy and to avoid further expense and burden of protracted and costly litigation; and 

WHEREAS Plaintiffs and Defendants have agreed that an appropriate compromise of 

Plaintiffs' and Class Members' claims is through the process set forth in this Settlement 

Agreement,  

NOW, THEREFORE, THIS SETTLEMENT AGREEMENT is entered into by and 

among Plaintiffs in this action, for themselves and on behalf of the Class as defined below and, 

Defendants.  Subject to the Court's approval, it is hereby stipulated and agreed by Plaintiffs and 

Defendants in this action that in consideration of the promises and covenants set forth in this 

Settlement Agreement, and upon the entry by the Court of a final order and judgment approving 
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this Settlement Agreement and directing implementation of its terms, this action shall be settled 

and compromised upon the terms and conditions set forth below. 

1. DEFINITIONS 

As used in this Settlement Agreement, and in addition to any definitions elsewhere in the 

Settlement Agreement, the following terms shall be defined as set forth below. 

1.1 "Action" means the above-captioned, consolidated litigation which combined the 

following matters: Joseph Jamruk, et al v. Advanced Environmental Recycling Technologies, 

Inc., et al., Case No. C08-0403 JLR, United States District Court for the Western District of 

Washington, and Stanley & Betty Pelletz v. Weyerhaeuser Company, et al., Case No. C08-334C, 

United States District Court for the Western District of Washington.  

1.2 “Calculation of Cost” shall mean an estimate of the original cost of a deck based 

upon the size of the deck using the Calculation of Cost Formula set forth in Exhibit 8 to this 

Settlement Agreement.   

1.3 “Claim Form” shall mean the form that must be used by a Class Member to 

participate in the Claim Resolution Process.  The Claim Form shall be in substantially the form 

set forth in Exhibit 1 to this Settlement Agreement. 

1.4 "Claim Resolution Cleaning Instructions" shall mean the cleaning instructions set 

forth in Exhibit 9 to this Settlement Agreement which should be followed by Class Members 

after their decks are treated with a mold inhibitor under Section 4.2.5.1. 

1.5 "Claim Resolution Process" is the process for submitting a claim available to 

Plaintiffs and Class Members under Section 4.2 and as set forth in Exhibit 7 attached to this 

Settlement Agreement. 
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1.6 "Claim Reviewer" means the individuals designated by AERT to process and 

adjust any claim submitted by Class Members pursuant to the Claim Resolution Process. 

1.7 “Claimant” means any person who completes and submits a Claim Form to AERT 

in the Claim Resolution Process. 

1.8 "Class" or "Class Members" means all persons and entities who own decks 

constructed of Product originally purchased on or after January 1, 2004 and before January 1, 

2008, and additionally persons and entities who own decks constructed of Product originally 

purchased after December 31, 2007 and can establish that the Product was manufactured 

between January 1, 2004 and October 1, 2006 using the manufacture date stamped onto the end 

of the Product.  Included within the Class are the legal representatives, heirs, successors in 

interest, transferees and assigns of all such foregoing holders and/or owners, immediate and 

remote, who currently own decks constructed of Product originally purchased on or after January 

1, 2004 and before January 1, 2008 (the “Class”).  Notwithstanding the foregoing, the following 

Persons shall be excluded from the Class: (1) Defendants and their subsidiaries and affiliates; (2) 

all Persons who make a timely election to be excluded from the proposed Class; (3) 

governmental entities; and (4) the judge(s) to whom this case is assigned and any immediate 

family members thereof.  In addition, notwithstanding the foregoing, all claims for personal 

injury and wrongful death are excluded from the Class. 

1.9 "Class Counsel" are counsel for Plaintiffs in this Action.  "Lead Class Counsel" 

are the firms of Lieff, Cabraser, Heimann & Bernstein, LLP (Jonathan D. Selbin) and Gary, 

Naegele & Theado, LLC (Jori Bloom Naegele). 
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1.10 "Class Notice" is notice to Class Members of the class action settlement as 

provided in this Settlement Agreement.  Class Notice shall be provided as described in the Class 

Notice Plan set forth in Exhibit 3 to this Settlement Agreement. 

1.11 “Class Notice Administrator" shall mean any third party administrator that AERT 

retains to help implement the Class Notice Plan. 

1.12 “Class Notice Plan” shall mean the class notice plan set forth in Exhibit 3 of this 

Settlement Agreement. 

1.13 "Defendants" means Advanced Environmental Recycling Technologies, Inc. 

("AERT") and Weyerhaeuser Company ("Weyerhaeuser"). 

1.14 “Fairness Hearing” shall mean the hearing to be conducted by the Court under 

Rule 23 of the Federal Rules of Civil Procedure to consider the fairness, adequacy, and 

reasonableness of this Settlement Agreement. 

1.15 “Fee Award” shall mean the attorneys’ fee award set forth in Section 8 of this 

Settlement Agreement. 

1.16 “Final Order and Judgment” shall mean the order of the Court approving this 

Settlement Agreement and the final judgment substantially in the form attached hereto as Exhibit 

11 to this Settlement Agreement. 

1.17 "Gapped Upon Installation" shall mean gapping of a minimum of 3/32 of an inch 

between boards.  When measuring for gapping, AERT will also measure the adjacent boards 

which were used to measure gapping to determine if they exceed manufactured specifications 

and, if they do, will take the amount in excess into consideration when calculating the amount of 

gapping. 
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1.18 “Gift Card” shall mean a Lowe’s gift card provided by AERT in the Claim 

Resolution Process that can be used toward purchases at a Lowe's store.  A Gift Card must be 

used within 12 months from when it is sent to a Class Member in the Claim Resolution Process.  

A Gift Card may be transferred or assigned to a family member of a Class Member but may not 

be honored if it is transferred or assigned to any other third party. 

1.19 "Parties" means collectively the Plaintiffs and the Defendants in this action. 

1.20 "Person" or "Persons" means one or more individuals or legal entities or their 

successors or assigns. 

1.21 “Photographic Proof” means the date-stamped photographs that a Class Member 

submits with a Claim Form or Supplemental Claim Form in the Claim Resolution Process.  

Photographic Proof requires a minimum of ten color photographs taken with a film camera or 

digital camera with a minimum resolution of three megapixels and consisting of:  

1.21.1. Three (3) deck photographs taken during the day that captures the entire 

top surface of the deck, taken from three different vantage points; 

1.21.2. One (1) deck photograph taken during the day as close to the center of the 

deck as practicable, from a height of approximately four feet, with at least six inches of a ruler or 

tape measure laying across the deck and visible in the photograph; 

1.21.3. Three (3) deck photographs taken in three different locations at 

approximately noon with each photograph taken at a distance from the deck such that six inches 

of a standard ruler or tape measure consumes the majority of the shorter edge of each 

photograph.  The ruler should be placed across the width of a board which measures 

approximately 5.4 inches across; and 
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1.21.4. Three (3) photographs taken in the same three locations as Section 1.21.3 

at approximately dusk with each photograph taken at a distance from the deck such that six 

inches of a standard ruler or tape measure consumes the majority of the shorter edge of each 

photograph.  The ruler should be placed across the width of a board which measures 

approximately 5.4 inches across.   

1.22 "Plaintiffs" means the named plaintiffs in this Action, Joseph and Stacey Jamruk, 

Michael Mustac, Greg Knudtson, and Stanley and Betty Pelletz. 

1.23 "Preliminary Approval Order" shall mean the preliminary order of the Court 

approving this Settlement Agreement substantially in the form attached hereto as Exhibit 12. 

1.24 "Prior Cleaning Instructions" shall mean the cleaning instructions/requirements 

set forth in Exhibit 10 to this Settlement Agreement. 

1.25 "Product" means ChoiceDek decking and railing products manufactured by 

AERT and distributed by Weyerhaeuser. 

1.26 "Reasonable Proof" may be established using inspections, photographs and the 

Class Member's sworn declaration made under penalty of perjury.  Defendants reserve the right 

to investigate further any claim submitted in the Claim Resolution Process. 

1.27 "Release" shall refer to the release and covenant not to sue set forth in Section 6 

of this Settlement Agreement. 

1.28 “Request for Official Claim Form” shall mean the form as approved as to content 

and form by the Court and substantially similar in form to Exhibit 6 of this Settlement 

Agreement.  
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1.29 "Settlement Agreement" or "Agreement" means this Settlement Agreement, all 

exhibits hereto and its terms as set forth herein. 

1.30 “Settlement Final Approval Date” means the date upon which the Court's Final 

Order and Judgment become final and unappealable.  For purposes of this definition, the Final 

Judgment and Order shall become final and unappealable: 

1.30.1 If no appeal is taken therefrom, on the date on which the time to appeal 

and file a motion for extension of time under Rule 4(a) of the Federal Rules of Appellate 

Procedure has expired.  

1.30.2 If an appeal or other review is taken therefrom, on the date on which all 

appeals therefrom, including petitions for rehearing or reargument, petitions for rehearing en 

banc, petitions for review, and petitions for certiorari or any other form of review, have been 

finally disposed in a manner resulting in a final affirmance of the Final Judgment and Order. 

1.31 “Significant Mold Spotting.”   

1.31.1 A deck has “Significant Mold Spotting” when the Photographic Proof 

evidences a deck with Deck Surface Mold Coverage of at least 20% and Mold Density of at least 

20%. 

1.31.2 To determine Mold Density, a grid of 5 inches by 5 inches resulting in 25 

squares will be placed on the three Photographic Proof photographs referenced in Sections 1.21.3 

with six inches of a ruler or tape measure in their frame.  For each of these 3 photographs, a 

Claim Reviewer will count the number of squares in which a mold spot falls.  A spot that falls on 

a gridline will count as a single mold spot falling within a single square and will not be counted 

as more than one spot.  The Claim Reviewer will add up the results for all 3 photographs and 
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divide the total by 3 for a Mold Spot Average.  The Mold Spot Average will be divided by a 

factor of 25 representing the 25 squares, to determine the Mold Density percentage.  Thus, for 

example, if the Mold Spot Average is 5 or more representing an average of 5 squares in which a 

mold spot is found for all of the six photographs, the Mold Density will be equal to at least 20 

percent.  If necessary, because a photograph has poor resolution, a Claim Reviewer may 

substitute one or more of the three Photographic Proof photographs referenced in Section 1.21.4 

taken at the same deck location(s).   

1.31.3 To determine Deck Surface Mold Coverage, the Claim Reviewer will look 

to the Photographic Proof photograph of the entire deck referenced in Sections 1.21.1 and 

determine the approximate percentage of deck surface which is covered by mold.   

1.32 "Supplemental Claim Form" shall mean the form that must be used by a Class 

Member to submit a claim in the Claim Resolution Process for relief under Sections 4.2.5.2 

through 4.2.5.5.  The Supplemental Claim Form shall be in substantially the form set forth in 

Exhibit 2 to this Settlement Agreement. 

2. SETTLEMENT PURPOSES ONLY 

2.1 This Agreement is for settlement purposes only, and neither the existence of, nor 

any provision contained in, this Agreement, nor any action taken pursuant to this Agreement, 

shall be admissible in evidence as any admission of the validity of any claim or any fact alleged 

by any Parties in this Action or in any other pending or subsequently filed action or of any 

wrongdoing, fault, violation of law, or liability of any kind on the part of Defendants or either of 

them, nor as an admission by any of the parties to this Action, of any Class Members, or any 
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counsel for any of the Parties to this Action of the validity of any fact, claim, or defense asserted 

in this Action or any other action. 

3. SUBMISSION FOR PRELIMINARY APPROVAL 

3.1 As soon as possible after execution of the Settlement Agreement, the Parties, 

through their respective attorneys, shall jointly submit this Settlement Agreement to the Court for 

preliminary approval. 

4. SETTLEMENT RELIEF 

4.1 General Relief.   The following relief will be available to all Class Members: 

4.1.1 Marketing Relief 

 Defendants will discontinue the use of the following marketing language to 

describe the Product: “minimum maintenance,” “low maintenance,” “easy to maintain,” or 

“virtually maintenance free.”  

4.1.2 Customer Hotline and Additional Cleaning Information 

  4.1.2.1   AERT will maintain and staff a toll-free customer hotline from 

8:00 a.m. until 5:00 p.m. Central time during business days and will maintain a voice messaging 

service so that messages can be left after business hours.  AERT’s customer service 

representatives will be available to answer questions regarding the cleaning of the Product and 

provide instructions as to how to clean the Product.   

  4.1.2.2   AERT will provide additional information on the ChoiceDek 

website regarding the cleaning of the Product and the fact that additional cleaning may be 

necessary in high-moisture areas. 
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 4.2 Claim Resolution Process   

  4.2.1 After the Settlement Final Approval Date, all members of the Class will be 

eligible, subject to the following conditions, to submit a Claim Form in a Claim Resolution 

Process to be administered by AERT and jointly overseen by AERT and Class Counsel. 

 4.2.2 It is the intention of all the Parties to this Settlement Agreement that the 

Claim Resolution Process be administered in a manner consistent with the terms of this 

Settlement Agreement.   

 4.2.3 To participate in the Claim Resolution Process, a Class Member will be 

required to timely complete and submit to AERT a Claim Form and declaration under penalty of 

perjury providing detailed information regarding their deck.  The Claim Form will be 

substantially in the form attached hereto as Exhibit 1 and will require, among other things: (a) 

Photographic Proof; (b) one or more photographs of a board end showing the date of 

manufacture, if reasonably available; (c) detailed information regarding dates of purchase and 

product type; (d) a copy of the purchase receipt or similar proof, if reasonably available; (e) 

detailed information regarding gapping and installation; (f) detailed information regarding 

frequency and type of cleaning that had been performed; (g) detailed information regarding when 

mold spotting first appeared; (h) if spotting returned after cleaning, detailed information 

regarding when it returned; and (i) proof of deck ownership.  A Claimant may also submit a 

video of their deck to assist AERT with the Claim Resolution Process. 

 4.2.4 The Claim Resolution Process will be closed to Class Members who have 

previously received relief from Defendants, or any one of them, and: (a) have executed a release 

for mold, mildew and/or fungal spotting claims; and (b) were represented by counsel or who 
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were or are licensed attorneys.  Class Members who have previously received relief from 

Defendants, but do not satisfy both criteria will be entitled to participate in the Claim Resolution 

Process but shall have any recovery to which they might otherwise be entitled under the Claim 

Resolution Process reduced dollar for dollar to the extent the Claim Resolution Process claim 

relates to or arises from the same Product for which the Class Member previously received relief.  

To the extent this reduction applies to cleaning relief under the Claim Resolution Process, Class 

Members may, at AERT’s option, be provided only with coupons toward the difference in the 

cost of cleaning or, alternatively, be required to pay the reduction amount to Defendants.  For 

purposes of this Section, the cleaning relief shall be valued at $2.50 a square foot, with a 

minimum value of $500.00. 

 4.2.5. Relief for Significant Mold Spotting.  The Claim Resolution Process will 

offer the following relief for Claimants whose Product exhibits Significant Mold Spotting and 

who qualify under the terms of the Claim Resolution Process: 

4.2.5.1.  Initial Claim Showing Significant Mold Spotting.  Upon 

receipt of a timely Claim Form with Photographic Proof that clearly exhibits Significant Mold 

Spotting and not just a dirty deck that had not been cleaned, AERT will provide: 

4.2.5.1.1.  One (1) free Product cleaning conducted by AERT or 

a vendor of its choice, including application of a mold inhibitor on the decking after cleaning, 

with AERT or its venders to use their best efforts to conduct such cleanings within: (a) the later 

of 3 months of receiving the claim or 3 months after the Final Settlement Approval Date if 

claims are 400 or less; or (b) the later of 6 months of receiving the claim or 6 months after the 

Final Settlement Approval Date if claims are greater than 400.  The foregoing time requirements 
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shall be subject to the limitations of the Annual Limitations and subject to delays caused by 

weather, the particular Claimant, unexpected circumstances, acts of God, and a determination 

that a deck does not exhibit Significant Mold Spotting and any review of such determination; and 

4.2.5.1.2.  An instructional DVD about proper techniques for 

deck cleaning. 

4.2.5.1.3.  The cleaning set forth in Section 4.2.5.1.1 will not be 

provided for a deck that simply appears to be dirty from lack of periodic cleaning and is not 

exhibiting Significant Mold Spotting.  Such determination shall be made in the first instance by 

AERT personnel, but shall be subject to review by Class Counsel.  On a monthly basis, AERT 

will notify Class Counsel of the claims it proposes to reject pursuant to this Section, and the 

reason for the rejection, prior to sending out a rejection letter, and Class Counsel shall have 15 

days within which to challenge such proposed rejections.  At AERT’s sole discretion, AERT 

may provide such notifications to Class Counsel with greater frequency. 

4.2.5.2.  Subsequent Significant Mold Spotting within Six Months of 

Cleaning.  For Claimants who received the cleaning referenced in Section 4.2.5.1, if after the 

cleaning referenced in Section 4.2.5.1, the Product exhibits in a documented manner Significant 

Mold Spotting within 6 months after the cleaning, a Claimant may submit a Supplemental Claim 

Form and declaration under penalty of perjury providing detailed information regarding their 

deck in order to qualify for the relief in Section 4.2.5.2.  The Supplemental Claim Form will be 

in a format substantially in the form attached hereto as Exhibit 2 and will require, among other 

things: (a) Photographic Proof; (b) detailed information regarding frequency and type of cleaning 

that had been performed by the Claimant after the cleaning referenced in Section 4.2.5.1; (c) if 
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spotting returned after the cleaning referenced in Section 4.2.5.1, detailed information regarding 

when spotting first appeared.  A Claimant may also submit a video of their deck to assist AERT 

with the Claim Resolution Process.  To qualify for the relief in Section 4.2.5.2, a Claimant must 

provide verifiable, date stamped Photographic Proof evidencing Significant Mold Spotting 

within 6 months of the cleaning referenced in Section 4.2.5.1 or have an inspection by 

Defendants or their representatives within 6 months of the cleaning referenced in Section 4.2.5.1. 

4.2.5.2.1.  If All Requirements Met.  If a Claimant’s deck was 

Gapped Upon Installation, there is Reasonable Proof that the Claimant periodically and regularly 

cleaned the deck in the past reasonably in accordance with Defendants’ Prior Cleaning 

Instructions, there is Reasonable Proof that the Claimant periodically and regularly cleaned the 

deck reasonably in accordance with Claim Resolution Cleaning Instructions after the cleaning 

referenced in subsection 4.2.5.1. above, and the Claimant permits an inspection and sampling of 

the deck, then AERT will provide, at the Claimant’s election, one of the following options:  (a) 

100% cash reimbursement of the purchase price of the Class Member’s Product based upon 

proof of receipt or, if a receipt is not available, by Calculation of Cost, subject to the limitations 

of the Annual Limitations; (b)  replacement decking of new ChoiceDek material for construction 

of a new deck of the same dimension, subject to the limitations of the Annual Limitations; 

however, Class Members will be responsible for all labor; or (c) 3 additional Product cleanings 

along with mold inhibitor applications in the following three successive years or until the mold 

spots no longer reappear, whichever is sooner, subject to the limitations of the Annual 

Limitations. 
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4.2.5.2.2.   If All Requirements Except Gapping Met.  

Alternatively, if there is Reasonable Proof that the Claimant periodically and regularly cleaned 

the deck in the past reasonably in accordance with Defendants’ Prior Cleaning Instructions, there 

is Reasonable Proof that the Claimant periodically and regularly cleaned the deck reasonably in 

accordance with Claim Resolution Cleaning Instructions after the cleaning referenced in 

subsection 4.2.5.1. above, and the Claimant permits an inspection and sampling of the deck, but 

subsection 4.2.5.2.1 above is not applicable, then AERT will provide: a Gift Card of $100 toward 

purchases at a Lowe's store subject to the limitations of the Annual Limitations; 2 additional 

Product cleanings along with mold inhibitor applications in the following two successive years 

or until the mold spots no longer reappear, whichever is sooner, subject to the limitations of the 

Annual Limitations; and 2 coupons for deck cleaning at a nationally negotiated rate by a 

company selected by AERT, with the cleaning to be paid by the Claimant at the coupon's 

nationally negotiated rate, subject to the limitations of the Annual Limitations. 

4.2.5.2.3.  If Claimant Has Properly Cleaned Their Deck 

Following Claim Resolution Cleaning But Other Requirements Have Not Been Met.  

Alternatively, if subsection 4.2.5.2.1 above is not applicable and there is not Reasonable Proof 

that the Claimant periodically and regularly cleaned the deck in the past reasonably in 

accordance with Defendants’ Prior Cleaning Instructions, but there is Reasonable Proof that the 

Claimant periodically and regularly cleaned the deck reasonably in accordance with Claim 

Resolution Cleaning Instructions after the cleaning referenced in Section 4.2.5.1 above, and the 

Claimant permits an inspection and sampling of the deck, then AERT will provide: 1 additional 

Product cleaning in the following year along with a mold inhibitor application, subject to the 
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limitations of the Annual Limitations; and 2 coupons for deck cleaning at a nationally negotiated 

rate by a company selected by AERT, with the cleaning to be paid by the Claimant at the 

coupon’s nationally negotiated rate, subject to the limitations of the Annual Limitations. 

4.2.5.3.  Subsequent Mold Spotting after Six Months but within 

Twelve Months.  For Claimants who received the cleaning referenced in Section 4.2.5.1, if after 

the cleaning referenced in Section 4.2.5.1, the Product exhibits in a documented manner 

Significant Mold Spotting after 6 months but within 12 months of the cleaning, a Claimant may 

submit a Supplemental Claim Form and declaration under penalty of perjury providing detailed 

information regarding their deck in order to qualify for the relief in Section 4.2.5.3.  The 

Supplemental Claim Form will be in a format substantially in the form attached hereto as Exhibit 

2 and will require, among other things: (a) Photographic Proof; (b) detailed information 

regarding frequency and type of cleaning that had been performed by the Claimant after the 

cleaning referenced in Section 4.2.5.1; (c) if spotting returned after the cleaning referenced in 

Section 4.2.5.1, detailed information regarding when spotting first appeared.  A Claimant may 

also submit a video of their deck to assist AERT with the Claim Resolution Process.  To qualify 

for the relief in Section 4.2.5.3, a Claimant must provide verifiable, date stamped Photographic 

Proof evidencing Significant Mold Spotting after 6 months but within 12 months of the cleaning 

referenced in Section 4.2.5.1 or have an inspection by Defendants or their representatives within 

12 months of the cleaning referenced in Section 4.2.5.1. 

4.2.5.3.1.  If All Requirements Met. If a Claimant’s deck was 

Gapped Upon Installation, there is Reasonable Proof that the Claimant periodically and regularly 

cleaned the deck in the past reasonably in accordance with Defendants’ Prior Cleaning 
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Instructions, there is Reasonable Proof that the Claimant periodically and regularly cleaned the 

deck reasonably in accordance with Claim Resolution Cleaning Instructions after the cleaning 

referenced in Section 4.2.5.1 above, and the Claimant permits an inspection and sampling of the 

deck, then AERT will provide: a Gift Card of $500 toward purchases at a Lowe’s store subject to 

the limitations of the Annual Limitations; 1 additional Product cleaning along with mold 

inhibitor applications in the following year, subject to the limitations of the Annual Limitations; 

and 2 coupons for deck cleaning at a nationally negotiated rate by a company selected by AERT, 

with the cleaning to be paid by the Claimant at the coupon’s nationally negotiated rate, subject to 

the limitations of the Annual Limitations. 

4.2.5.3.2.  If All Requirements Except Gapping Met.  

Alternatively, if there is Reasonable Proof that the Claimant periodically and regularly cleaned 

the deck in the past reasonably in accordance with Defendants’ Prior Cleaning Instructions, there 

is Reasonable Proof that the Claimant periodically and regularly cleaned the deck reasonably in 

accordance with Claim Resolution Cleaning Instructions after the cleaning referenced in Section 

4.2.5.1 above, and the Claimant permits an inspection and sampling of the deck, but Section 

4.2.5.3.1 above is not applicable, then AERT will provide:  a Gift Card of $100 toward purchases 

at a Lowe’s store subject to the limitations of the Annual Limitations; 1 additional Product 

cleaning along with mold inhibitor applications in the following year, subject to the limitations 

of the Annual Limitations; and 2 coupons for deck cleaning at a nationally negotiated rate by a 

company selected by AERT, with the cleaning to be paid by the Claimant at the coupon’s 

nationally negotiated rate, subject to the limitations of the Annual Limitations. 
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4.2.5.3.3.  If Claimant Has Properly Cleaned Their Deck 

Following Claim Resolution Cleaning But Other Requirements Have Not Been Met.  

Alternatively, if Section 4.2.5.3.1 above is not applicable and there is not Reasonable Proof that 

the Claimant periodically and regularly cleaned the deck in the past reasonably in accordance 

with Defendants’ Prior Cleaning Instructions, but there is Reasonable Proof that the Claimant 

periodically and regularly cleaned the deck reasonably in accordance with Claim Resolution 

Cleaning Instructions after the cleaning referenced in Section 4.2.5.1 above, and the Claimant 

permits an inspection and sampling of the deck, then AERT will provide 2 coupons for deck 

cleaning at a nationally negotiated rate by a company selected by AERT, with the cleaning to be 

paid by the Claimant at the coupon’s nationally negotiated rate, subject to the limitations of the 

Annual Limitations. 

4.2.5.4.  Subsequent Mold Spotting after Twelve Months but within 

Eighteen Months.  For Claimants who received the cleaning referenced in Section 4.2.5.1, if 

after the cleaning referenced in Section 4.2.5.1, the Product exhibits in a documented manner 

Significant Mold Spotting after 12 months but within 18 months of the cleaning, a Claimant may 

submit a Supplemental Claim Form and declaration under penalty of perjury providing detailed 

information regarding their deck in order to qualify for the relief in Section 4.2.5.4.  The 

Supplemental Claim Form will be in a format substantially in the form attached hereto as Exhibit 

2 and will require, among other things: (a) Photographic Proof; (b) detailed information 

regarding frequency and type of cleaning that had been performed by the Claimant after the 

cleaning referenced in Section 4.2.5.1; (c) if spotting returned after the cleaning referenced in 

Section 4.2.5.1, detailed information regarding when spotting first appeared.  A Claimant may 
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also submit a video of their deck to assist AERT with the Claim Resolution Process.  To qualify 

for the relief in Section 4.2.5.4, a Claimant must provide verifiable, date stamped Photographic 

Proof evidencing Significant Mold Spotting after 12 months but within 18 months after the 

cleaning referenced in Section 4.2.5.1 or have an inspection by Defendants or their 

representatives within 18 months of the cleaning referenced in Section 4.2.5.1. 

4.2.5.4.1.  If All Requirements Met.  If a Claimant’s deck was 

Gapped Upon Installation, there is Reasonable Proof that the Claimant periodically and regularly 

cleaned the deck in the past reasonably in accordance with Defendants’ Prior Cleaning 

Instructions, there is Reasonable Proof that the Claimant periodically and regularly cleaned the 

deck reasonably in accordance with Claim Resolution Cleaning Instructions after the cleaning 

referenced in Section 4.2.5.1 above, and the Claimant permits an inspection and sampling of the 

deck, then AERT will provide: a Gift Card of $250 toward purchases at a Lowe’s store subject to 

the limitations of the Annual Limitations; and 2 coupons for deck cleaning at a nationally 

negotiated rate by a company selected by AERT, with the cleaning to be paid by the Claimant at 

the coupon’s nationally negotiated rate, subject to the limitations of the Annual Limitations. 

4.2.5.4.2.  If All Requirements Except Gapping Met.  

Alternatively, if there is Reasonable Proof that the Claimant periodically and regularly cleaned 

the deck in the past reasonably in accordance with Defendants’ Prior Cleaning Instructions, there 

is Reasonable Proof that the Claimant periodically and regularly cleaned the deck reasonably in 

accordance with Claim Resolution Cleaning Instructions after the cleaning referenced in Section 

4.2.5.1 above, and the Claimant permits an inspection and sampling of the deck, but Section 

4.2.5.2.1 above is not applicable, then AERT will provide: a Gift Card of $50 toward purchases 
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at a Lowe’s store subject to the limitations of the Annual Limitations; and 2 coupons for deck 

cleaning at a nationally negotiated rate by a company selected by AERT, with the cleaning to be 

paid by the Claimant at the coupon’s nationally negotiated rate, subject to the limitations of the 

Annual Limitations. 

4.2.5.4.3.  If Claimant Has Properly Cleaned Their Deck 

Following Claim Resolution Cleaning But Other Requirements Have Not Been Met.  

Alternatively, if Section 4.2.5.4.1 above is not applicable and there is not Reasonable Proof that 

the Claimant periodically and regularly cleaned the deck in the past reasonably in accordance 

with Defendants’ Prior Cleaning Instructions, but there is Reasonable Proof that the Claimant 

periodically and regularly cleaned the deck reasonably in accordance with Claim Resolution 

Cleaning Instructions after the cleaning referenced in Section 4.2.5.1 above, and the Claimant 

permits an inspection and sampling of the deck, then AERT will provide 2 coupons for deck 

cleaning at a nationally negotiated rate by a company selected by AERT, with the cleaning to be 

paid by the Claimant at the coupon’s nationally negotiated rate, subject to the limitations of the 

Annual Limitations. 

4.2.5.5.  Subsequent Mold Spotting within 18 Months--Testing.  For 

Claimants who received the cleaning referenced in Section 4.2.5.1, if after the cleaning 

referenced in Section 4.2.5.1, the Product exhibits in a documented manner Significant Mold 

Spotting within 18 months of the cleaning, a Claimant may request to sample the plastic 

percentage of their decking.  Along with the request, if it has not already been provided to 

AERT, a Claimant must also submit a Supplemental Claim Form and declaration under penalty 

of perjury providing detailed information regarding their deck in order to qualify for the relief in 
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Section 4.2.5.5.  The Supplemental Claim Form will be in a format substantially in the form 

attached hereto as Exhibit 2 and will require, among other things: (a) Photographic Proof; (d) 

detailed information regarding frequency and type of cleaning that had been performed by the 

Claimant after the cleaning referenced in Section 4.2.5.1; (e) if spotting returned after the 

cleaning referenced in Section 4.2.5.1, detailed information regarding when spotting first 

appeared.  A Claimant may also submit a video of their deck to assist AERT with the Claim 

Resolution Process.  To qualify for the relief in Section 4.2.5.5, a Claimant must provide 

verifiable, date stamped Photographic Proof evidencing Significant Mold Spotting within 18 

months of the cleaning referenced in Section 4.2.5.1 or have an inspection by Defendants or their 

representatives within 18 months of the cleaning referenced in Section 4.2.5.1. 

4.2.5.5.1.   If the plastic percentage of the sample is less than 43% 

as determined under Section 4.2.5.5.4, then AERT will provide, at the Claimant’s election and as 

an alternative to the other relief provided in Sections 4.2.5.2 through 4.2.5.4 above: (a) 100% 

cash reimbursement of the purchase price of the Claimant’s Product based upon proof of receipt 

or, if a receipt is not available, by Calculation of Cost, subject to the limitations of the Annual 

Limitations; (b) replacement decking of new ChoiceDek material for construction of a new deck 

of the same dimension, subject to the limitations of the Annual Limitations; however, Claimants 

will be responsible for all labor; or (c) 3 additional Product cleanings along with mold inhibitor 

applications in the following three successive years or until the mold spots no longer reappear, 

whichever is sooner, subject to the limitations of the Annual Limitations. 

4.2.5.5.2.  Payment for Cost of Testing.  If a Claimant’s deck was 

Gapped Upon Installation, there is Reasonable Proof that the Claimant periodically and regularly 
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cleaned the deck in the past reasonably in accordance with Defendants’ Prior Cleaning 

Instructions, there is Reasonable Proof that the Claimant periodically and regularly cleaned the 

deck reasonably in accordance with Claim Resolution Cleaning Instructions after the cleaning 

referenced in Section 4.2.5.1 above, and the Claimant permits an inspection and sampling of the 

deck, then AERT will pay the fee for testing, subject to the limitations of the Annual Limitation.   

4.2.5.5.3.  Claimant Payment of Portion of Testing Fee.  As to 

all Claimants other than those covered under Section 4.2.5.5.2, the Claimant will pay a $25.00 

testing charge prior to testing, and AERT will pay the remainder of the fee for the testing, subject 

to the limitations of the Annual Limitations.  In the event a Claimant pays the fee and is found 

entitled to relief under Section 4.2.5.5.1, that $25.00 fee will be refunded. 

4.2.5.5.4.  To determine the plastic percentage for use in Section 

4.2.5.5.1, AERT will test three separate samples for polyethylene content using a variation of 

either the ASTM C613 soxhlet testing protocol or other similar beaker protocol using 

trichlorobenzene.  (The exact testing protocol may be modified or varied in the future if AERT’s 

third party testing labs believe that the modifications will improve the accuracy of its results, 

subject to consultation with Lead Class Counsel.)  If any of the three samples has a polyethelene 

content of less than 43%, AERT will repeat the same test on another sample from the same board 

for any sample under 43%.  AERT will average all of the sample results for the final percentage 

to be used in Section 4.2.5.5.1.  

4.2.6 The relief provided in Section 4.2.5.2, Section 4.2.5.3, Section 4.2.5.4, and 

Section 4.2.5.5 are alternative forms of relief, and a Claimant is only entitled to relief under one 

of those Sections.   
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4.2.7 Records.  AERT will keep records and statistics of the outcomes of the 

Claim Resolution Process which will be made available for Class Counsel to review by way of 

monthly reports showing the number of claims received, the number of claims processed, the 

number of claims rejected/accepted, the date of receipt of claims, and current status of claims. 

4.2.8 Reservation of Rights.  Defendants reserve the right to offer any greater 

relief on a case by case basis at their sole discretion. 

4.2.9 Cleaning.  During the Claim Resolution Process, AERT will initially 

clean decks generally according to the protocols set forth in Exhibit 9 attached hereto.  The exact 

protocol may vary depending upon the deck.  The protocol will include a general cleaning of a 

deck along with an application of an antimicrobial.  The Parties acknowledge that the method(s) 

of cleaning may change over time using different cleaning techniques and solutions.  AERT will 

advise Lead Class Counsel if it intends to use a different cleaning solution product line for 

cleanings in the Claim Resolution Process in the future, prior to using them in the Claim 

Resolution Process.  Lead Class Counsel will advise AERT within 14 days if it has an objection, 

and if so, the Parties will work in good faith to resolve any disagreements.  

4.2.10 Annual Limitation.  The internal cost to AERT of offering the relief 

provided in the Claim Resolution Process shall not exceed the following amounts in any given 

year: $2,000,000 in 2008, $2,750,000 in 2009, $2,750,000 in 2010, or $2,000,000 in any 

subsequent year(s) (the "Annual Limitation").  If the internal cost to AERT of the offering of the 

relief exceeds these limits in a given year, any cleaning or relief provided for herein shall roll-

over and be performed in a subsequent year.  If the internal cost to AERT of offering the relief 

provided in the Claim Resolution Process in a given year does not reach these limits in a given 
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year, the difference between the internal cost for the given year and the Annual Limitation will 

not carry over to the following year’s Annual Limitation.  Notice costs and attorney's fees shall 

not count toward these annual caps.  This Annual Limitation does not provide a limit as to the 

total cost of offering relief over time.  When calculating internal costs incurred by AERT for 

purposes of the Annual Limitation, such internal costs will include, without limitation: (a) 

expenses related to Lowe’s gift cards; (b) third-party vendor costs related to the inspection, 

cleaning, and/or sampling of claimant decks; (c) deck replacement product and product delivery 

costs; (d) costs incurred related to the inspection, cleaning, and/or sampling of claimant decks 

conducted by AERT personnel (including the cost of hotel accommodations, meals, rental 

vehicles and/or mileage expenses, other fuel expenses, materials and tools, and internal personal 

managerial costs, all based on managerial cost accounting); (e) postage and handling costs; (f) 

laboratory testing fees and related expenses; (g) material and processing costs related to DVD 

printing; (h) copy costs related to the processing and review of claimant photographs submitted 

during the claims process; (i) other costs incurred related to claims processing conducted by 

AERT personnel (including the cost of supplies and other materials along with internal personal 

managerial costs, all based on managerial cost accounting); and (j) arbitrator fees. 

4.2.11 Claim Period for Claim Resolution Process.  The Claim Resolution 

Process claim period will remain open for 6 months after the Settlement Final Approval Date, 

and AERT will accept Claim Forms during that period.  All Class Members who do not submit a 

timely official Claim Form shall be barred from recovering under the Claim Resolution Process. 

4.2.12 Resolution of Claims Dispute by Claimant.  Any Claimant dissatisfied 

with the results under Sections 4.2.5.2 through 4.2.5.5 of the Claim Resolution Process will have 
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60 days to submit a notice to Lead Class Counsel and AERT that he or she will contest that 

result.  The 60 day time period will be calculated from the date listed on AERT’s notice letter 

determining relief available under Sections 4.2.5.2 through 4.2.5.5. 

4.2.12.1.  Lead Class Counsel shall review the results and attempt to 

address any concerns, as appropriate, with the Class Member and/or with AERT.  Claimants, 

Lead Class Counsel, and AERT all shall make a good faith effort to resolve any such disputes 

informally. 

  4.2.12.2.  In the event such resolution is not possible, Claimants shall have 

30 days from the date that Claimant, Lead Class Counsel, or AERT provide notice that a 

resolution is not possible, to submit a demand for arbitration before the arbitrator selected by 

Lead Class Counsel and AERT pursuant to Section 4.2.12.10 (the “Arbitrator”), who shall 

conduct a desk-top arbitration based upon a written submission without oral argument.   

4.2.12.3.  AERT and the Class Member at their option shall each submit to 

the Arbitrator a written submission setting forth their respective positions regarding the disputed 

claim. 

4.2.12.4.  The Arbitrator shall make his or her determination based upon the 

written brief and relevant, supporting documentation submitted by the Class Member or AERT.  

The written brief may not exceed five (5) pages. 

4.2.12.5.  The Arbitrator’s review shall be a desk-top review without oral 

argument or a hearing with the Claimant bearing the burden of proof. 

4.2.12.6.  The Arbitrator shall mail his or her determination to the Class 

Member and AERT.  The Arbitrator may not provide any relief outside or beyond that allowed 
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by the Claim Resolutions Process set forth herein and only within the constraints of the 

requirements and limitations set forth within the Claim Resolution Process.  The Arbitrator may 

not provide any relief that is not allowed under the Claim Resolution Process. 

4.2.12.7.  The Arbitrator shall allocate his $250 fee on a fair and equitable 

basis as between AERT and the Class Member as the Arbitrator deems appropriate, and include 

the allocation of the $250 fee in the Arbitration Award.  The arbitrator shall be entitled to award 

his fee in favor of the prevailing party. 

4.2.12.8.  The determination of the Arbitrator shall be binding, final, 

conclusive, and non-appealable. 

4.2.12.9.  There will be no calculation of interest on the final claim 

evaluation or the Arbitrator’s determination.   

4.2.12.10.  AERT shall select a licensed attorney, subject to approval by 

Lead Class Counsel, who will serve as the arbitrator for a fee of $250 for each individual 

arbitration.  In the event that this individual is later unable to serve as the arbitrator, AERT and 

Lead Class Counsel shall agree on a mutually acceptable arbitrator whose fee shall not exceed 

$250 and who shall be a licensed attorney.   

4.3 Except for those Claimants who receive a cash reimbursement through the Claim 

Resolution Process and except as otherwise previously released or resolved outside of the 

provisions of this Settlement Agreement, at the conclusion of the Claim Resolution Process, 

Class Members shall revert to their rights, if any, under the Product's original express written 

warranty.  However, in no event shall a Class Member retain any claims under a Product 
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warranty, if any, for, relating to, or arising from mold, mildew, fungi, or fungal rot, which claims 

will be released pursuant to the terms of the Settlement Agreement. 

5. NOTICE OF PROPOSED CLASS ACTION SETTLEMENT NOTICE   

 5.1 The Parties agree that AERT will pay for the Class Notice set forth in the Class 

Notice Plan.  The Class Notice Plan is attached to this Settlement Agreement as Exhibit 3.   

6. RELEASES 

6.1 Upon final approval of the Settlement, the Plaintiffs and the Class shall dismiss 

with prejudice all claims in the Action. 

6.2 The Plaintiffs and the Class release and discharge any and all past, present and 

future claims, causes of action, demands, damages, attorneys’ fees, equitable relief including but 

not limited to injunctive and declaratory relief, suits seeking damages, legal relief, and demands 

or rights, whether known or unknown, liquidated or unliquidated, accrued or unaccrued, fixed or 

contingent, or based on any statute, regulation or common law of any country, state, province, 

county, city or municipality that have been, could have been, may be, or could be alleged or 

asserted now, in the past, or in the future by the Plaintiffs or any member of the Class against the 

Defendants, Defendants’ Affiliates,1 Lowe’s HIW, Inc. (and its parent corporation, corporate 

affiliates, subsidiaries, officers, directors, employees, shareholders, and insurers), and all other 

persons and businesses involved in the distribution chain and installation of the Product 

(collectively the “Released Parties”), in this matter or in any other court action or before any 

                                                 
1 "Defendants' Affiliates" are defined as all of Defendants' past, present and future officers, directors, 

employees, agents, attorneys, representatives, shareholders, retailers, parents, subsidiaries, affiliates, predecessors, 
successors, assigns, and/or persons acting on behalf of any of the foregoing. 
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administrative or regulatory body, tribunal or arbitration panel on the basis of, connected with, 

arising out of, or related in whole or in part in any way to: 

6.2.1. The claims in the Action and any and/or all of the acts, omissions, facts, 

matters, transactions, occurrences or representations that were directly or indirectly alleged, 

asserted, described, set forth or referred to in this matter including, but not limited to, those 

regarding mold, mildew, or fungi on the Product; 

6.2.2. Except as provided in paragraph 6.4 of this Agreement, any and all other 

acts, omissions, facts, matters, transactions, occurrences or representations made in connection 

with the marketing, manufacturing process, sale, purchase, solicitation, pricing, acceptance, 

selection and categorization, descriptions regarding, explanations regarding, operation, 

maintenance, cleaning of, servicing, or replacement of the Product, including without limitation, 

claims regarding mold, mildew, or fungi on the Product. 

6.2.3. Any and all acts, omissions, facts, matters, transactions, claims handling, 

occurrences or representations relating to the Settlement Agreement and the Claim Resolution 

Process including, but not limited to, the claims released herein.   

6.2.4.   This release shall not deprive Class Members of the class relief provided 

in this Settlement Agreement. 

6.2.5.   This release expressly includes, without limitation, claims based on 

negligence, gross negligence, breach of contract, breach of express and implied warranties, 

fraud, negligent misrepresentation, violations of consumer and deceptive trade practices acts, 

violations of the Magnuson-Moss Warranty Act, intentional misconduct, statutory violations, and 
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any other tortious or other conduct of the Released Parties.  This release expressly includes 

claims for emotional distress and mental anguish, which are hereby released. 

6.2.6. With the exception of claims for emotional distress and mental anguish, 

notwithstanding the foregoing, or any other provisions of this Agreement, this release does not 

release any claims for personal injury or wrongful death, including such claims allegedly arising 

out of mold or fungus.  Additionally, except for those Class Members who receive a cash 

reimbursement through the Claim Resolution Process, this release does not release an express 

written warranty claim under an express written Product warranty other than for, relating to, or 

arising from mold, mildew, fungi or fungal rot, if any.  

 6.2.7. The release will cover, without limitation, any and all claims for attorneys' 

fees, expenses, costs and/or disbursements incurred by Class Counsel or any other counsel 

representing the Plaintiffs or any Class Member, or by the Plaintiffs or any Class Member in 

connection with or related in any manner to this matter, the settlement of this matter, the 

administration of such settlement, the Claim Resolution Process, and the release except to the 

extent otherwise specified in the Settlement Agreement. 

6.2.8. The Plaintiffs and Class Members acknowledge that they are aware that 

they may hereafter discover claims presently unknown or unsuspected, or facts in addition to or 

different from those that they now know or believe to be true with respect to the matters released 

herein or with respect to the Product.  Nevertheless, it is the intention of the Plaintiffs, 

individually and on behalf of Class Members, to fully, finally and forever settle and release all 

such matters, and all claims relating thereto, which exist, hereafter may exist, or might have 

existed (whether or not previously or currently asserted in any action or proceeding).   
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6.2.9. The release contemplated shall extend to and include claims that the 

Plaintiffs and the Class (the “Releasing Parties”) do not know or suspect to exist at the time of 

the release, which if known, might have affected their decision to enter into the release.  The 

Releasing Parties shall be deemed to relinquish, to the extent it is applicable, and to the full 

extent permitted by law, the provisions, rights and benefits of Section 1542 of the California 

Civil Code.  The Releasing Parties also shall be deemed to waive any and all provisions, rights 

and benefits conferred by any law of any state or territory of the United States, or principle of 

common law, which is similar, comparable or equivalent to California Civil Code § 1542. 

6.3 Nothing in the release shall: (a) preclude the enforcement of the terms of the 

Settlement Agreement or the Final Order and Judgment in this Action; or (b) preclude the 

Plaintiffs or Class Members from participating in the Claim Resolution Process. 

6.4 In the event that AERT no longer funds up to the Annual Limitation the Claim 

Resolution Process on a global class-wide basis (as opposed to disputed individual claims in the 

Claim Resolution Process which are subject to arbitration under Section 4.2.12) prior to the 

conclusion of the Claim Resolution Process for any reason and the Court has declared that AERT 

is no longer funding up to the Annual Limitation the Claim Resolution Process on a global 

classwide basis, the release described above shall no longer apply to Class Members who: (a) 

have submitted or remain entitled to submit a timely claim under Section 4 of the Settlement 

Agreement; and (b) have not exhausted their potential for relief under Section 4 (“Section 6.4 

Class Member”).  To the extent that the Settlement Agreement release no longer applies to a 

Section 6.4 Class Member who has received partial relief in the Claim Resolution Process, but 

not full relief, the value of relief such Class Member has already received under the Claim 
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Resolution Process shall be treated as an offset against any claims for damages against any 

Defendants.  To the extent that the Settlement Agreement release no longer applies to a Section 

6.4 Class Member, Defendants agree that the release in this Settlement Agreement will not bar a 

Section 6.4 Class Member’s claims in a future proceeding and that a Section 6.4 Class Member’s 

claims that are currently asserted in this Action and otherwise released under Section 6 of this 

Agreement will be tolled from February 26, 2008 through the date that the Court has declared 

that AERT is no longer funding up to the Annual Limitation the Claim Resolution Process on a 

global classwide basis.   

7. STIPEND TO PLAINTIFFS 

7.1. AERT will pay to the Plaintiffs the following stipends for their work on behalf of 

the Class:  $7,500.00 to Stacey and Joseph Jamruk; $7,500.00 to Michael Mustac; $7,500.00 to 

Greg Knudtson, and $7,500.00 to Stanley and Betty Pelletz.   

7.2. This amount shall be in addition to the relief to which the Plaintiffs are entitled 

under the Claim Resolution Process. 

8. ATTORNEYS' FEES AND EXPENSES 

8.1 Defendants acknowledge that Class Counsel have asserted a claim for attorneys’ 

fees and reimbursement of expenses in this matter.   

8.2. Subject to the terms and conditions of this Settlement Agreement and any order of 

the Court, AERT shall pay to Class Counsel an amount awarded by the Court, up to the sum of 

$1,750,000.00, in settlement of this claim for attorneys’ fees and expenses (the “Fee Award”).   

8.3.  The Fee Award shall be submitted for approval by the Court, which approval 

Class Counsel shall seek as part of the Court approval of this Settlement Agreement.  Class 
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Counsel agree not to seek or recover an award of attorneys’ fees and expenses greater than the 

Fee Award, and Defendants agree not to oppose Class Counsel’s request up to the Fee Award.   

8.4. If and when the Fee Award is approved by the Court, AERT will make the 

following payments: 

 8.4.1. AERT will pay $583,333.34 by wire transfer to an account identified by 

Lieff, Cabraser, Heimann & Bernstein, LLP within twenty (20) business days after the later of 

(a) date on which the Final Order and Judgment approving the settlement is entered by the Court; 

and (b) the date on which an order approving the award of Class Counsel’s fees is entered by the 

Court. 

 8.4.2. AERT will pay $583,333.33 by wire transfer to an account identified by 

Lieff Cabraser, Heimann & Bernstein, LLP six months after the payment described in 

subparagraph 8.4.1 above. 

 8.4.3.  AERT will pay $583,333.33 by wire transfer to an account identified by  

Lieff Cabraser, Heimann & Bernstein, LLP another six months after the payment described in 

subparagraph 8.4.2 above. 

8.5 Class Counsel hereby assume joint and several obligations to make refunds or 

repayments to AERT if, as a result of any appeal and/or further proceedings or successful 

collateral attack, the Fee Award is lowered or the Settlement Agreement is overturned or 

modified on appeal or the Settlement Agreement is terminated pursuant to any of its provisions.  

This provision shall survive termination of the settlement and Settlement Agreement. 
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9. CONDITIONS OF EFFECTIVENESS OF SETTLEMENT AGREEMENT 

 9.1. The Settlement Agreement is conditioned upon the fulfillment of each of the 

following conditions. 

9.1.1. Execution of the Settlement Agreement and other agreement or documents 

necessary to effectuate the terms of the proposed settlement; 

9.1.2. The dismissal with prejudice of all claims in the Action without the award 

of any damages, costs, fees or the grant of any further relief except for the award of attorneys’ 

fees and expenses pursuant to Section 8 of this Settlement Agreement; 

9.1.4. The entry of the Final Order and Judgment approving the Settlement 

Agreement, providing for the dismissal with prejudice of all claims in the Action, and approving 

the Release by the Class to the Released Parties;  

9.1.5. The inclusion in the Final Order and Judgment of a provision enjoining all 

members of the Class from asserting any of the settled and released claims; and 

9.1.6. Such final judgment and dismissal of the Claims being finally affirmed on 

appeal or such final judgment and dismissal not being subject to appeal (or further appeal) by 

lapse of time or otherwise. 

9.2. This Settlement Agreement shall be null and void and of no force and effect if any 

of the conditions set forth in the paragraph above are not met.   

10. REPRESENTATIONS BY PARTIES 

10.1 Class Counsel hereby acknowledge, represent, and warrant that Beth and Randy 

Gori shall not opt-out, exclude themselves, or object to the Class or the Settlement Agreement. 
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10.2 Defendants have provided to Class Counsel evidence of the addition of 

antimicrobial zinc borate to the Product manufactured after October of 2006.  Based upon 

consultation with their experts, Class Counsel accept the representation that zinc borate is a 

known mold and mildew inhibitor.   

11. PROCEDURE 

 11.1. The Settlement Agreement will be presented to the Court for review and approval. 

 11.2. Promptly following execution of this Settlement Agreement, Class Counsel shall 

submit the Settlement Agreement to the Court and request an order that will, among other things: 

11.2.1. Preliminarily certify the Class, as defined herein, for settlement purposes 

and designate the Plaintiffs as the class representatives and their undersigned counsel as Class 

Counsel, on the condition that the certification and designations shall be automatically vacated if 

this Settlement Agreement is terminated or is disapproved in whole or in part by the Court, any 

appellate court and/or any other court of review, or if any of the Parties invoke their right to 

terminate the Settlement Agreement, in which event the Settlement Agreement and the fact that 

they were entered into shall not be offered, received or construed as an admission or as evidence 

for any purpose, including the "certifiability" of any class; 

11.2.2. Preliminarily approve the Settlement Agreement as sufficiently fair and 

reasonable to warrant sending notice to the class preliminarily certified for settlement purposes; 

11.2.3. Stay consideration of all other motions and deadlines; 

11.2.4. Schedule a fairness hearing at a mutually convenient date after entry of the 

preliminary approval order to consider the fairness, reasonableness and adequacy of the proposed 

settlement and whether it should be approved by the Court;   
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11.2.5. Direct that AERT cause the Class Notice to be given beginning not later 

than 45 days prior to the fairness hearing;   

11.2.6. Determine that distribution of the Class Notice as set forth in the Class 

Notice Plan is reasonable and the best practicable notice under the circumstances; is reasonably 

calculated to apprise the Class of the pendency of the Action, the Settlement Agreement, and of 

their right to object to and opt-out of the proposed settlement; constitutes due, adequate, and 

sufficient notice to all persons entitled to receive notice; and meets the requirements of due 

process, the Federal Rules of Civil Procedure, and the United States Constitution; 

11.2.7 Require AERT to file proof by affidavit of the Class Notice at or before 

the fairness hearing; 

11.2.8. Require each potential member of the Class who wishes to exclude 

himself, herself, or itself from the Class to submit to the Clerk of the Court, Lead Class Counsel, 

and Defendants’ counsel a written request for exclusion postmarked not later than 25 days prior 

to the fairness hearing and received by the Clerk of the Court not later than fifteen 15 days before 

the date of the fairness hearing; 

11.2.9. Rule that any potential member of the Class who does not submit a timely, 

written request for exclusion will be bound by all proceedings, orders and judgments, which will 

have preclusive effect in all pending or future lawsuits or other proceedings, except that 

Defendants, in their sole discretion, may allow a potential member of the Class who does not 

timely request exclusion from the Class to opt out of the Class up to and including the date of the 

fairness hearing; 
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11.2.10. Provide that any potential member of the Class who objects to the 

Settlement Agreement may appear at the fairness hearing and show cause why such Settlement 

Agreement should not be approved as fair, reasonable and adequate and why the Final Order and 

Judgment should not be entered thereon; provided that each such member of the Class shall 

deliver to the offices of Lead Class Counsel and Defendants’ counsel and file with the Court, not 

later than 25 days prior to the fairness hearing, or as the Court may otherwise direct: (a) a 

statement under penalty of perjury that the objector is a member of the Class; (b) a statement of 

the objection, as well as the specific reasons, if any, for each objection, including any legal 

support the member of the Class wishes to bring to the Court’s attention; (c) any evidence the 

member of the Class wishes to introduce in support of his or her objection; and (d) a list of all 

class action proceedings in which such objectors or their attorneys previously appeared as 

objectors or on behalf of objectors.  Any member of the Class who fails to comply with these 

requirements shall be forever barred from objecting to this Settlement Agreement; 

11.2.11.  Require any attorneys hired by individual members of the Class for the 

purpose of objecting to the proposed settlement to file with the Clerk of the Court and serve on 

Class Counsel and Defendants’ counsel a notice of appearance, not later than 25 days prior to the 

fairness hearing; 

11.2.12.  Require any member of the Class who files and serves a written 

objection and who intends to make an appearance at the fairness hearing, either in person or 

through an attorney hired by the individual member of the Class at the Class Member’s expense, 

in order to object to the fairness, reasonableness or adequacy of the proposed settlement, to serve 
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on Lead Class Counsel and Defendants’ counsel and file a notice of intention to appear with the 

Court, not later than 25 days prior to the fairness hearing; 

11.2.13.  Direct Lead Class Counsel and Defendants’ counsel to promptly furnish 

each other with copies of any and all objections and requests for exclusion that come into their 

possession; 

11.2.14.  Provide that no person shall be entitled in any way to contest the 

approval of the terms and conditions of the Settlement Agreement or the Final Order and 

Judgment to be entered thereon except by filing and serving written objections in accordance 

with the provisions of this Settlement Agreement and further providing that any member of the 

Class who does not submit a timely, written objection or request for exclusion from the class in 

compliance with all of the procedures set forth in this Settlement Agreement will be deemed to 

have waived all such objections and will, therefore, be bound by all proceedings, orders and 

judgments in this action, which will be preclusive in all pending or future lawsuits or other 

proceedings; 

11.2.15.  Provide that any objector requesting access to Confidential materials 

must first obtain leave of court and agree to be bound by an agreed confidentiality order issued 

by the Court; 

11.2.16. Protect the confidentiality of confidential information pursuant to the 

terms of this Settlement Agreement; 

11.2.17.  Approve the Claim Form and Supplemental Claim Form agreed upon by 

the Parties; 

11.2.18.  Approve the Claim Resolution Process; 
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11.2.19.  Contain any additional provisions that might be necessary to implement 

and administer the terms of the Settlement Agreement as agreed upon jointly by Lead Class 

Counsel and Defendants. 

11.3 Plaintiffs shall request the Court to enter a final judgment and order: 

11.3.1.  Approving the settlement set forth in the Settlement Agreement without 

material alteration, and directing the Parties and counsel to comply with and consummate the 

terms of the Settlement Agreement; 

11.3.2.   Certifying the Class for settlement purposes; 

11.3.3. Confirming the appointment of Class Counsel and Plaintiffs as class 

representatives; 

11.3.4.  Finding that Class Counsel and Plaintiffs have adequately represented the 

Class; 

11.3.5. Finding that the terms of this Settlement Agreement are fair, reasonable, 

and adequate to the Class; 

11.3.6. Providing that each member of the Class shall be bound by the provisions 

of this Settlement Agreement, including the releases; 

11.3.7. Finding that the Class Notice and Class Notice Plan approved by the Court 

provided the best practicable notice and satisfies the requirements of Rule 23 of the Federal 

Rules of Civil Procedure and the requirements of due process under the United States 

Constitution; 
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11.3.8.  Dismissing all claims against all Defendants on the merits and with 

prejudice, and entering final judgment thereon with a finding that there is no just reason to delay 

enforcement or appeal; and  

11.3.9. Retaining jurisdiction of all matters relating to the interpretation, 

administration, implementation, effectuation, and enforcement of this Settlement Agreement. 

11.4. Defendants shall have the right, to be exercisable within their own discretion, to 

terminate the Settlement Agreement by delivering written notification of such election to Class 

Counsel within fourteen days of the particular Defendant becoming aware of the event triggering 

a right to terminate under Section 11.4. 

11.4.1.  If the Court or any appellate court(s) rejects, denies approval, 

disapproves, modifies or attempts to modify the Settlement Agreement or any portion of this 

Settlement Agreement that Defendants in their sole judgment and discretion believe is material, 

including, but not limited to, the terms of the Class relief, the provisions relating to notice, the 

definition of the Class, and the Release; 

11.4.2. The Court, or any appellate court(s), does not enter or completely and 

unconditionally affirm any portion of the Settlement Agreement, Preliminary Approval Order or 

Final Order and Judgment that Defendants in their sole judgment and discretion believe is 

material; 

11.4.3. If any regulatory agency or governmental agency should challenge any of 

the terms of the Settlement Agreement in any way that any Defendant believes, in its sole 

judgment and discretion, is materially adverse to Defendants’ interests. 
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11.4.4. If the number of Persons who exclude themselves from the Class as of the 

date of the final approval hearing in the sole discretion and opinion of AERT materially and 

adversely affects the value of the settlement;   

11.4.5. If the Plaintiffs or any present or past putative Class Member with an 

attorney-client relationship to Class Counsel, or their firms, opts-out of, excludes him/her/itself 

from or objects to the Class or the Settlement Agreement; or 

11.4.6. Class Counsel or their firms encourage or recommend that a putative Class 

Member opt-out of or exclude themselves from the Class or the Settlement Agreement.  

11.5 If the proposed settlement shall not be effectuated or fail for any reason or if the 

Settlement Agreement shall be terminated by Defendants, the provisions of this Section shall 

survive any termination of the Memorandum of Understanding dated April 18, 2008 ("MOU") 

and/or Settlement Agreement, and: 

11.5.1.  The MOU, Settlement Agreement, and the proposed settlement shall have 

no further force or effect, and all proceedings that have taken place with regard to the MOU, 

Settlement Agreement, and the proposed settlement shall be without prejudice to the rights and 

contentions of the Parties hereto and any of the putative Class Members;  

11.5.2 The MOU, Settlement Agreement, the proposed settlement, and all of their 

provisions (including, without limitation, any provisions regarding class certification), and all 

negotiations, statements and proceedings relating to them shall be without prejudice to the rights 

of any of the Parties, each of whom shall be restored to their respective positions existing 

immediately before settlement negotiations; 
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11.5.3. The MOU, Settlement Agreement, and the proposed settlement (including 

without limitation the provisions regarding class certification), and the facts surrounding 

negotiations toward settlement, shall not be admissible or entered into evidence for any purpose 

whatsoever;  

11.5.4. Any order or judgment, including, without limitation, any order certifying 

the Class, will be vacated and will be without any force or effect.  The Parties hereto agree that 

they will promptly file a joint motion with the court to vacate all orders entered pursuant to the 

terms of the Settlement Agreement; and 

11.5.5. The Parties hereby agree that they will not thereafter argue or raise a claim 

or defense, including but not limited to waiver, estoppel and other similar or related theories, that 

the MOU, Settlement Agreement, the proposed settlement, related pleadings and filings, any 

provision of this settlement (including without limitation the provisions regarding Class 

certification), and any settlement negotiations preclude Defendants from opposing certification 

or the claims in any proceeding. 

12. MISCELLANEOUS PROVISIONS 

 12.1 This Settlement Agreement was jointly drafted by all Parties, and, as such, its 

terms shall not be construed against any party as the drafter.   

 12.2 This Settlement Agreement, including all attached Exhibits hereto, shall constitute 

the entire agreement among the Parties with regard to settlement of this Action and shall 

supersede the MOU between the Parties relating to settlement of this Action that preceded this 

Settlement Agreement.  This Settlement Agreement may not be changed, modified, or amended 
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except in writing signed by Lead Class Counsel and counsel for Defendants, and subject to Court 

approval. 

 12.3. This Agreement may be executed by the Parties in one or more counterparts, 

transmitted by electronic or regular mail, each of which shall be deemed an original but all of 

which together shall constitute one and the same instrument. 

 12.4. This Settlement Agreement shall be binding upon, and inure to the benefit of, the 

Parties, Class Members, and their representatives, heirs, successors, and assigns. 

 12.5. This Settlement Agreement shall be construed in accordance with the laws of the 

State of Washington. 

 12.6. Any notice, objection, exclusion, application for Court approval or application for 

Court order sought in connection with this Settlement Agreement or other document to be given 

by any party to any other party shall be in writing and delivered personally or sent by registered 

or certified mail, postage prepaid to counsel for the Parties as listed below: 

  For Plaintiffs and the Class 
  LIEFF CABRASER, HEIMANN & BERNSTEIN, LLP 
  Jonathan D. Selbin 
 
  GARY, NAEGELE & THEADO, LLC 
  Jori Bloom Naegele 

  For Defendant Advanced Environmental Recycling Technologies, Inc. 
  LOCKE LORD BISSELL & LIDDELL LLP 
  Carl C. Scherz 
 
  For Defendant Weyerhaeuser Company 
  PERKINS COIE 
  Thomas L. Boeder 
  Cori Gordon Moore 
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Dated: _________________________ 

 
________________________________________
LIEFF, CABRASER, HEIMANN & 
BERNSTEIN, LLP 
 Jonathan D. Selbin 
 
Attorneys for Joseph and Stacy Jamruk, Michael 
Mustac and Greg Knudtson 

 
Dated: _________________________ 

 
________________________________________
GOLDENBERG HELLER ANTOGNOLI 
ROWLAND & SHORT, P.C. 
 Elizabeth V. Heller 
 
Attorneys for Joseph and Stacey Jamruk, Michael 
Mustac and Greg Knudtson 

 
Dated: _________________________ 

 
________________________________________
TOUSLEY BRAIN STEPHENS PLLC 
 Kim D. Stephens 
 
Attorneys for Joseph and Stacey Jamruk, Michael 
Mustac and Greg Knudtson 

 
Dated: _________________________ 

 
________________________________________
COHEN, MILSTEIN, HAUSFELD & TOLL, 
PLLC 
 Richard Lewis 
 
Attorneys for Stanley and Betty Pelletz 

 
Dated: _________________________ 

 
________________________________________
GARY, NAEGELE & THEADO, LLC 
 Jori Bloom Naegele 
 
Attorneys for Stanley and Betty Pelletz 

 
Dated: _________________________ 

 
________________________________________
KELLER ROHRBACK L.L.P. 
 Mark A. Griffin 
 
Attorneys for Stanley and Betty Pelletz 
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Dated: _________________________ 

 
________________________________________
PERKINS COIE, LLP 
 Thomas L. Boeder 
      Cori Gordon Moore 
 
Attorneys For Weyerhaeuser Company 

 
Dated: _________________________ 

 
________________________________________
LOCKE LORD BISSELL & LIDDELL LLP 
 Carl C. Scherz 
 Jeff Logan 
 
Attorneys for Advanced Environmental 
Recycling Technologies, Inc. 
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Dated: _________________________ 

 
________________________________________ 
STANLEY PELLETZ 
 

 
Dated: _________________________ 

 
________________________________________ 
BETTY PELLETZ 
 

 
Dated: _________________________ 

 
________________________________________ 
JOSEPH JAMRUK 
 

 
Dated: _________________________ 

 
________________________________________ 
STACEY JAMRUK 
 

Dated: _________________________ ________________________________________ 
MICHAEL MUSTAC 
 

Dated: _________________________ ________________________________________ 
GREG KNUDTSON 
 

Dated: _________________________ ________________________________________ 
ADVANCED ENVIRONMENTAL RECYCLING 
TECHNOLOGIES, INC. 
 
By:______________________________________ 
 
Printed Name: _____________________________ 
 
Title: ____________________________________ 
 

Dated: _________________________ WEYERHAEUSER COMPANY 
 
By:______________________________________ 
 
Printed Name: _____________________________ 
 
Title: ____________________________________ 
 

 


